754 o ]
:tal consent; the decisions differ
ruls O h defines that defect. aly

g WhiC
11 March, 1975, Prot. N. 1 629

. é

. : ision coram ANNE, .
(anate)i) R%:gl’ligfl?sB- Cogan, S.J., and Josepth A. Persich, S.J., the

1t ratltnilitfe (xjvhgm kindly sent us the case and decision.

atte

the lack of a tru
in the legal headin

Transvestites, Transsexuals and Marriage (S. R. Rota, o
April, 1975) Private.
This case of nullity of marriage was dec.ic'led coram Pintg

on the grounds of lack of the discretion arising out of trap.

vestism. ;
Case. 1) After an engagement period of two years, R. and
M., he while in his 34th year, she in her 25th, willingly angd

freely contracted marriage in the Catholic rite on the 1st of
April, 1946.

Shortly after the marriage celebration, the man, who is the
defendant, manifested unusual indications: he often wore
women’s clothes at home because, in order to maintain
psychological balance, he must feel that he is a woman;
further, he confessed to his wife that he could not have
sexual relations with a woman unless he thought himself a

woman dressed in women’s clothing.
The couple have given birth to three children, namely, G.

(20-11-47), B. (2-V-49), and M. (3-XII-58). However, because
of difficulties which arose between the spouses, partially be-
cause of economic reasons, partially because of sexual
reasons, the husband in March of 1971 filed for civil divorce
and the wife intervened with a countersuit.

Qn the 9th of May, 1972, M. accused her marriage of
nullity before the regional ecclesiastical tribunal of L., either
g:cthe grOfupds of defect of consent on the part of the man
conz:;‘: ? lltlgap?mty of the said man to give matrimonial
RN :Jb Z, incapacity to assume conjugal obligations)
pa,rt o th RIfnagy way, on the grounds of error on the

© Woman regarding a quality of the man amounting

to an error regarding the person j ; 1083
B e e n in accord VYlth canon ’
¢ decision of the court of first instance (20
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Apostolic Tribunal where, after ¢ she has appealed to Our

111'73) was against the plalntlff

; ; : A ompleti .

investigation at the insistence of thepCec;[:fnn (1>f a new judicial
ly f.oxj .the plalnt{ff the case is toda e ety officiy.
definitive resolution, responding Y Proposed to us for a

S de to the questi
(29-1-74): “‘Is there proof of N€ question thus worded
instance?”’ ot nullity of marriage in the

A) DEFECT OF CONSENT

: La:ﬁZ);& irder to contract a valid marriage, the contract-

ing party must possess that mental discretion whereby he can

obligate himself to give to his partner and receive from her

the. perpetual and exclusive right over the body for acts

which of themselves are apt for the generation of children. X
As a I:eSUIt, if, because he has not yet acquired adequate
discretion (immaturity), or because he has serious distur-
bances of mind or will (amentia), he is incapable of employ-
ing sufficient deliberation, the marriage must be declared
invalid because of defect of consent.’

But if, after the matrimonial consent has been given, the
contracting party, because of a serious psychosexual disorder
existing at the moment of the celebration of the marriage,
was incapable of fulfilling the aforesaid obligations assumed
in the act of consent, the marriage, by the very nature of the
matter, will be invalid because of his inability to proffer the
essential object of the consent.?

3) Incapacity to proffer the sssential formal object of the

contract and, consequently, the nullity of the marriage are

had when the contracting parties who appeare¢ to be of

different sexes, actually are of the same sex. :
Determination of sex dees not offer dlff.xcutl.ty wher(l :lhel;en ;s

i 1 7y, in which genelic sex (chromo-
gonns ot e sexualltyx for female, as well as chroma-

somal: XY for male, and X d 5%; female,

tinic: male, when the Barr bodies do not excee

: in th ntences to the
'Canons 1081 and 1982. Dropping i refereqces l? woiksein an effort to
bottom of the page and the numbering of them is ou

; ier.
e kg o SHRSI 1, 91050, 17, 185 0 VI

regul. iur., reg. VI.
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. i hological
tomical, that 1S, morphological sex (y
beyond that), ng]doary sexual characteristics), and psychO(}(t)}f

: and se
p.rln'llal(;); are at harmony among themselves. :
gical s 1l be difficult, at times, very dlfficult, to

ever, it wi ; ]
f{fn‘:’ine the sex in cases of amb,guous sexua]zty, P, When
?}f :e is question of transvestism together with trf‘msse’ﬂlal
" :

1sn41)- Transvestism, that is, eonism is ‘‘(the) Psychoseyqyg,
phenomenon in which the subject (usually., the man) plays
the role of the opposite i by bgmg COL oM g belongin

to a specific sex. In this dimension t-’he. subject Searches fo,
sexual identification in the clothing and in the assumption qf
tastes, practices, and behavior patterns of the opposite sex

. . Within the area of transvestism three varieties are
distinguished: the fetishist, the exhibitionist, and the B
sexual.”’? In transvestism properly so-called, ‘‘zhe emotions
are always involved, tinged more or less with eroticism,
sexual stimulation and, often, to masturbatory satisfac.
tion.”’* If the clothing of the other sex is worn for another
reason, e.g., to conceal one’s real personality, that is not
transvestism but simulation (disguise).

S) Transsexualism, on the other hand, is “‘a psychosexua]
syndrome characterized by the tested feelings of an indivi-
dual of a specific sex (more often, the man) of belonging to
the opposite sex. Such a feeling is accompanied by the desire
10 change one’s own somatosexual configuration with
surgical or hormonal treatment. In this situation the subject
conspires to deny his own sex totally and to transfer himself
into the area of the opposite sex. . . . Transsexualism can be
distinguished from transvestism since in this latter case the
Individual plays the role of the opposite sex but is aware that
he belongs to 4 specific sex. Moreover, the transsexual
phepomenon is distinguished from homosexuality in that .the
directs towards his own sex his erotic instincts with-
out placing in discussion his own sexual identity.’’*

311_21122011 .Lar.ousse: Enciclopedia dellq Medicina, vol. IV, 1972, R 3.
o 301 Benjamin: 7pe 7 ranssexual Phenomenon, 1966; Italian version, p-

No.te: Since this work was originally written in English, all quotathﬂ;
fr(?r.n It are given in the original English. Page references to the Englis
edlthn are given in square brackets as above.

Rizzoli Larousse: 0p. cit. .« 3O8
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i .
more hfrequent(i . transsexualism the smt\tll:h mr:lr(l)orr though the
rarer di \ C Sexl .
thougl sorder. st iThepictuzetof . rious al
may first appear to be merely anssexualism

transvestis

5 1 C m, but A\ 1

indicates a progressive character is by no means ce:ltet'hef this
ain.”’

As regards the etiolo 1 Ly oeie
research has not permitt?c)l t(})xfe z?;gl?r:’HOrTal;ty, b1ologig1
which would point to an organic basigsol,i,h?s iasmiyn atllteratlon
with the majority of the authors who have endeavg;rerzlor‘z
give biological consistency to the sexual deviations (Vague
Pauly, Benjamin, . . .) . . . Robbe and Girard conclude that
psychosexual maturation and orientation are the result more
of education and of contacts which the subject has learned
to establish with his milieu than the abnormal actions which
contribute the elements which the subject ought to integrate
into his self-image.’’’

Concerning prognosis, ‘‘up to now all attempts at a cure
in the cases of genuine transvestism (sc., transsexualism)
have failed, especially if the therapy looks to recovery . . .
When eonism has been clearly characterized, it is not pos-
sible to awaken in him the desire to change the disposi-
tions for putting him in harmony with his physical make-up.
The experimental cures with male sexual hormones (testos-
terone) . . . when applied, turn out to lack the desired
success. Numerous patients will categorically refuse.similar
attempts; they do not have any wish to ‘remedy’ their state.
For them, the transvestism corresponds to their true €go;
instead, they have desired to be liberated from .thelr loa.th.ed
male attributes. Every attempt to 1strengtfhentthelf’;nascuhmty

an attack on the laws O nature. &
hag)aglzzzl:gd;i les, in view of the different ty.pes.of trans-
listic’’ syndrome, H. Benjamin distinguishes

vestite-transsexua :
six types, namely, 1, 11, III for transvestites, and IV, Vv, VI

LYo g N, 171 e
311 gemgirz;n'GOPT:SI;;.i?CO,,Egjeraziom’ Cliniche e Psicodinamiche su un
.Con s %

' i logia, 14 (1973), n. 3, p. 45.
7 o Sefg? I%é;hl Iversen: L'Eonismo e la Metamor-

8¢ Hamburger—G. StOUP— =0 1l Sessualitd, ed. Borla, 1969, p.

. Enciclopedia della -
]Z)ISZl %fs SIgleS:«{:ltcf)zgaéommper:ldio di Sessuologia, 1972, pp. 517-523.
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758
Hence, the so-called ‘‘Sex Orientatio
n

sexualists.
gorlet’r’a?ss OS-) WhiCh’ in summary, appears thus:
ca seudo-transvestites (among these are inchlded

T e I.' P 2 o
tran}sjfestite homosexuals): of their own volition weay femay,
clothing; ishistic transvestites: on set days Wear

Type II: Feti 4 G e . :
won)ljl:n’s clothes by which their libido is stimulated, but the
wear them underneath malfe clothes; . y

Type III: True transvestites: do not find affective balance

except when showing themselves made up as women:
Type IV: Transsexuals: for these estrogen medicatiop is

necessary in order to take on the female form because
women’s clothes are not sufficient for them; however, they
do not think of surgical intervention to change their genitals-

Type V: Transsexuals: these ardently desire surgical inter’-
vention, a ‘‘conversion operation’’; however, since they can.-
not undergo the operation itself, they can still obtain the
sought-for psychological balance with psychotherapy ang
estrogen medication;

Type VI: Transsexuals: these so urgently seek the so-called
“‘conversion operation’’ that, if it is not granted to them,
they can turn to self-mutilation, and even to suicide.’

Nevertheless, this must be adverted to: ‘‘g sharp and
scientific separation of the two syndromes (TV and TS) is
not possible. We have as yet no objective diagnostic methods
at our disposal to differentiate between the two. We
—often—.have to take the statement of an emotionally dis-
turbed individual, whose attitude may change like a
mood . , ,’’10
hle)n Xllztr}:) ;;gard LO legal sex, quan lfzw, in the case of
i ;?:, Where the issue is co.nfmed to anatqmlcal
same subject (t;tlseh testicles ar.lq ovaries are found in the
e rternsi enitel ermaphroditism), or because a man h.as
ism) or WOilan ahs T il (mal§ pseudobermaphrodit
By dOhermaphrod'f}S the external genitals of a male (femaltfe
Ulpian: ““It is a5 cll.lsm), applies the following rule ©

€d: to what do we compare an hermaphro-

SCL . B
You - en'Jamin: op. cit., pp. 21-28 2
H. Benjamip: oP. cit., pp. 30-31 [p. 2[i)]p s
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dite? 1 strongly believe that the b
considered that which is Predoer- '
ical teachi HC Minant in the ™
Canon ing and jurisprudence { pensonyisis
b eénce ollow this ryle 12
Further, because at that time p ule.
thought (falsely, of course) to be not ermaphroditism wag
ional so th ot only organic but
functio at those affected by it also
generation, act at will as either a man could, as regards
prevailing canonical teaching recognized f?)rr ?h woman, .the
whether they wished to be joined in marriage a em the right
a woman. However, once a choice had b ge as a man or as
i X een made, a change
of it was considered to be gravely illicit with
hand, in any way being an Obsz 2 Wlh out, on the other
’ : acle to t o Ac 3
sequent marriages.’ e validity of sub
.Becz.ius.e, vx.'hen there is question of transsexuals, a radical
dissociation 1s fpund between psychological sex on the one
hand and genetic, gonodal, hormonal and somatic sex on the
other he}nd, so that transsexuals feel like the soul of a
woman in the body of a man or vice versa, without hope
being had of a return of the psychological sex to the original
sex, nothing prevents predominance from being attributed to
psychological sex as regards those matters which do not ex-
ceed the juridical capacity of the subject. For the canonical
teaching which, in cases of doubtful sexuality, recognized the
right for the subject to make a definitive choice of sex, can
be applied ‘‘when there is question of ordering one’s purely
external and social life, e.8., of wearing men’s or wgmen’s
clothing, of giving testimony in instruments, of the right to

determine an heir.””**
However, as regards marriage,

contract whose essential formal

maphrodite’s sex must be

since there is question of a
object is the right to acts

Wlipe 4, 5, 10. ;

12Ct. Sanchez: De S. Matrimonii Sacramento,gLI.ZVII, éislgp.cl‘%, n;. 1,D:
; : lium, tomus W/i2e 1912, n. . Gasparrti:

and 5; Wernz: Jus Decretalium ot B "

1 : 0; Ca ello:
Matrimonio, 1, 1932, 1 o e 1888: S.R.R.: coram Heiner, 31

; : 24 March—18 Aug., : :
icmiry F;;irit-"z;am Massimi, 12 November, 1924, in which there was also
a ’ ’

: ; sexual. ' A ;
%tg'fcwlslc(l?lfmz ltzr;::ebert Jus Ecclesiasticum Universum, Lib. 1V, tit. 1Sy ks

2.
14 7 eIt
Wernz: loc OCR.space (Free Version)
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the generation of chilg
tves apt for ren,
which are of thiflfll:fact it depends on the potency for Perfect
the capacity to € ely, on biological sex and not on psycp,.
HACOF grueber” according to whom o

carnal copula, hmalz
logical sex. Se€ Scif contracted according to the non.

. is valid 1I i
;222?5; ant sex provided that there is potency for perfe
copula. ly partially with the ‘‘concorq

'There’fore, fwfh :g::d?cg_)llegal teaching (Domenici, Geﬁﬁt
onen;atl(i)nF(r’anChini’ Canepa, Fiori, Ghini) which states that’
g;ttgr:clilo’minant determinantS.Of sex are tl,l’e:6 psychOIOgica}l
component and the cop Ulafiye Reapacti unless - this
““copulative capacity’’ is understood in the canom.cal sense,
“‘Ecclesiastical jurisprudence cannot and must not ignore the
genuine progress of the moral and ._]l.ll‘ldlcal sc1e.nces”.17 but
not always does the criterion of medicine harmonize with the
criterion of canon law.

Civil jurisprudence still remains vacillating: certain deci-
sions concede predominance to genetic, gonadal and somatic
sex;'® others, however, to somatic and psychological elements
evaluated conjointly.'” Nor are there lacking cases in which,
after a change of legal sex has been admitted, the subject
was not allowed to marry.2°

8) Concerning nullity of marriage in cases of transvestites
and transsexuals it seems that the follawing must be held:

a) The matrimonial difficulties of transvestites do not arise
out of the fact that they feel they belong to the sex of their
partner, because this is not verified, but out of their procli-
:’lltywtiszhwe?r women’s clothes which normal women often put

p reluctantly. However, ‘‘the majority of transvestites’

:gl?p cit., et tit. cit., n, 54

Bt ' j

T diaTr'Ir:e,zesB' IM Alt.amura: Riliey{ Medico-Legali e Criminologici in
7Pius X1y :ﬁgcl;:?oox; ltn f;ssuologia’ 14 (1973), no. 1, pp. 57-58.

A / O the Auditors, etc. , 1941:
%S, 33 (1?41),423 [C.L.D,, 2, Sl etc. S.R.R., 3 October

E‘g') Trlbu /
BN 06, ¥ emoa, Sent. n."1372/1966 and Sent. n. 837/R.G. &.

19 :
Fig T ribunal of Milan

n, 2330/1965 R.G » Sent. n. 1030/1965; Tribunal of Turin, Sent.
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wives are willing to toler 761
thieyidaRIOn have to Seeat}?irg1 edile\;sbgnd’s hobby, provided
krlOwllmarr““ges of many years’ ::ang's )

actually never knew of the husband’s tl‘alrlllsg W.hen”the wife

cases examined by Buchner, 21% of th vestism.”’* In the

Jected tt.le. transvestism of the husband bew ives totally re-

the .fast1d1ousness of his wife as the cajms ten he will hold
Jeceitful concealment of the abnormality e“l'gther than the
should ever marry a girl without telling her of g. transvestite
befqrehand. It would be too unfair.”’?* In ord:;S t;ecuhamy
pulhty. of marriage an interpretative, that is ‘;mo hd%glare
11'1tent1o.n on the part of the woman not to ’contracet\ o
riage with a man afflicted with this kind of malady do mar-t
suffice; the intention must be at least virtual st

See the decision of S.R.R. coram Davino, 6 June, 1972,%
where tl}ere was question rather of a bisexual pseudo-
transvestite who, as a result, was able to reject his trans-
vestism.

b) ‘‘The majority of marriages between normal women
and transvestites (by which term these authors mean trans-
sexuals) will degenerate and tend to separation. Nevertheless,
it has happened more than once that the woman has ac-
cepted the husband’s tendency to transvestism and, if they
give birth to children, the spouse, in general, shows affection

and a deep love for them. Still, marital relations are rare and

the man particip ates in the sex act passively. Fre;quen‘t}y, his

feeling ‘of really being a woman’ tends to aversion, d‘lsgust,
a genuine hatred of his own genitals and to a desire {,?22
castration. : not rare. o
Transsexuals sy they are able to have sex relations wi

the help of fantasies, by taking a succubus (under) position

in i ' female nightgown Some O
in intercourse, or b

mental state
these married transsexuals e a

during intercourse ms to lose 1ts identi-
u

21y . Benjamin: 0P siten 4 [p :2%
22H. Benjamin: oP- Bt a0 [%3 ;
23pfonit. Eccles: 08 (1973),98-10°:

24C. Hamburger et al.: art. cita, P- 610.
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. s12s Cases are r§ported of married ¢
ty of owners};]l}]?(-jren 26 Married life sometimes lasted
7 rith chi :
sexuals w1

in a given instance were §_

o Children} l:ﬁ(())\’v:rv:(‘rt.mg mgarrtage were varied: e

[ he reasons /01 was found and he was Captlv.ated b

because some hglrthe passage of a .perlod of time

love and, wit eriously believed himself alrea.dy

himself a ma?'vsed that in marriage he would find 3 remedy

because he ,beﬂ-ljn. or because on the one hand he !OVed 8

for }'"Sg?rel‘rl\:hﬂe ’O n the other hand certain persons induceq

rtain

gfm into marriage.

. rrieri — M. B. Altamura, ‘‘Most of the
) ACctOhr: ‘ntfatxfssi;(ucaé; is the bearer of suqh anatomicg)
time alies of the genital apparatus as to. bring abouyt -
: s diable impotency for procreation (testicular atmphy_ 3
’ é:)’:;ne;tal anatomical malformation of the organ which S

not be corrected surgically and which make copula impgy.

sible, etc.).”’”” On the contrary, according to those same
auth(,)rs, in agreement with many others, ““As a rule, the

psychological disturbances which characterize the transsexys)

state are not accompanied by perturbations in the intellectuq|
and volitional sphere. Consequently, the transsexual, i

in
almost all cases, is in possession of a full capacity to intend
and to will and, as a result, can furnish a Juridically valid
consent.”’*® This does not prevent the use, sometimes made,

e.g., by I. B. Pauly, of the term ‘‘Paranoia Transsexualis’
for the syndrome.

From what has been said, it is eviden
transsexuals, even in cases wh
conjugal copula, is iny
of the wedding celeb
and accepting the righ

Tans.
up tq

ither
Y her
cu red; or

t that the marriage of
ere they are capable of perfect
alid when it is proved that, at the time
ration, they were incapable of giving
t over the body in perpetuity .

254 Benjamin: op. . '

: L 0p. cit., p. 60 [p. 49],

26E.g., Krafft-Ebing—A. Moll: ]
1950, p. 643 il H

Psychopathia Sexualis, French version,

. Benjamin: op. cit., pp. 72-74 [ 60-62]° pp. 225
40[pp. 217-232]; and pp, 2. 48.75 A :
i 5{) @nd pp. 256-264 [pp. 248.256],

@At o, p. 53,
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pe ual lmpo tency nOtWithSta i “le more ofr
| t i ; ’ ndmg the faCt that y
leSS CXhlblt the dppeal ance Of the sex to WhiCh they feel the
N

belong and have acqui
balance.>° quired a degree of psychological

Certain person

e ands unde‘s‘ervedly -accuse canon law of
extol ‘‘personalism.”” For the Catholi

Church safeguards this bi i e e
. 1s biological process which has alread

begun, defending new h i ki

. g new luman life, namely, the basic right of
t e person, whose dominion is exclusively reserved to God.*!

Findings. 9_) In the instance there is no doubt that the
defendant was .no't only a transvestite but also a transsexual.

-Howe.ver, this is denied by the defendant and members of
ms family. Neve.rtheless, the matter is proved by the deposi-
tion of the plaintiff which is confirmed by what is said
below. -

The wife states: ‘“The first month of our union, my
husband had the habit of taking my nightgown from me to
. Then, during the summer . . . he spent the
t in the apartment wearing my night-
’» At last he confessed to his surprised
anted to be a girl; that he had a
lance to feel himself a woman and

to wear women’s clothing . . . that he loved me much and

that we will be two women living together.”” ‘‘He said that
he could not have relations with a woman unless he thought

j s
CANON 1081 _
The fact that the m
: an must feel hj
versa, 1S no ob imself .
= aphrodiSiacsS’Z;cle to the fulfillment of t}?e V\(l)%rlr_lan.m Niss
f : p € not an obstacle to th o st
} marrKl?e. € consumation of a
c) After the surgical int '
- VARERR ST ervention called *° .
( tion,”” 1t 1s patently clear that transsex 1C0nver51on opera-
/ uals labor from per-

wiear: it
evening moving abou
gown or my pajamas.
wife ‘‘that, always, he w
compelling need for his ba

29 oly Office, 2 February, 1949 [C.L.D., 3. P- 473]

30Cf. ‘H. Benjamin: op. cit., PP- 66, 124 and 146
respectively|.

31pCf. Peglll VI, encyc. Humanae vitae, 25 July, 1968 in AAS, 40 £1968),
481-503; S. C. Doct. Fid., Declaration regarding Abortion, 18 November,
1974 in AAS, 66 (1974),730-747 [ci€.LD., T, P 128 and 8, p. 936
respectively ]
C. Liberati recently
n transsexualism and tra
lita nella Recente Giurispr

[pp. 60, 113 and 136

tation (not published)

his doctoral disser
(1975) wraite " uridica dell’ Omoses-

nsvestism: La Rilevanza Gi
denza Rotale.
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f himself as a girl, unless he was wearing women’s cloty,.
(o)
e : ince he had four sisters, h;
“]%Vh“e . W;(I_S]a lxiﬁgfh::y’fgr the sake of convenien}cl:,
Ll har'dw?r tllllegsame manner as them_' Wher{ he became a
dres;ledhlzmslelc’;eﬂy and gladly dressed himself in the clotheg
vou . A
of his sisters. se ofrthe marriage, his transvestism seemed o
: In the fcof‘&in the evening he wanted to wear what | Widha
Jﬁcreatsie;htmcorset, padded brassiére, stock‘ings‘, Pajamas.
csullz;ttest HOE o o o sometimes‘he \Y or? g wig, jewelry s
perfume . . . Under his clojchmg. during th? day, he ot
comesfemale anticler.sx e Duning flie summer in tl?e country.
he wanted, at night, to take a walk as a woman with me.”
That the woman’s statement was true is clear from the
following:
a) Knowledge of the transvestism and transsexualism of
the defendant was had from the plaintiff by her sister before
the birth of the third child and by the sisters of the
defendant and by other witnesses before the separation.

b) In the suit for divorce the plaintiff accused her husband
of this.

c) Cote, an expert, realizing very well that here everything
depends on the veracity of the plaintiff, spoke with her,
searching out whether there was sufficient evidence about
her, and thus concluded: **What she says, she does freely

and sincerely.”’ Also Santori, who is more expert, vouches
for the credibility of the plaintiff.

d) The defendant refused to make a formal deposition,
simply adding ‘‘a conversation’’ that he did not wish “‘to be
interrogated henceforth,”” without giving any reason.

e) The pastor of the plaintiff, who knows her very well,
strongly commended her.

10) Although the defendant feels himself a woman, since

he belongs.to an intermediate stage between tranvestism and
transsexualism (ty

s pe 1V), he was not impeded either from
placing consent or from fulfilling the obligations assumed.
a) Relative o m

_ atrimonial consent, the psychiatric expert,
Cote, holds the following: “Intellectually, Monsieur D. com-

rehends : . . :
p that there was g matrimonial union.”’ ‘‘He is far

OCR.space (Free Version)
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cate at times his anguish, hj .

confirm that he wanted t;) Ill)ls 52th010glca1 Bt

feeling his entire self full of rog?use,”a ‘f‘ather, e L

(his wife) to support him, to agcepte}?iqrsr; ; I;le oft.en begged

he was; thus he had had, continued to hO ove him such as

keen awareness of his abnormality.”’ ave and still has a
b)-AS regards. capuacity to fulfill the obligations assumed

relative to the right over the body in perpetuity, thi

city cannot be denied to the defendant Yool e
“The marriage was consum :

: : s mated on the second or third
night without difficulty. Everything went well.”” ‘‘Once or
Hcea Wf’i’ek“we had very painful relations; that was my
mg.htr}l,ari. Both of us were very happy expecting the
child. f¥lae " oither .blrths were very welcome.”” ‘‘My
ht‘lsband took a great interest in the children until they were
v ears old " (Plaimtifit):

'Nowhere in the acts does it appear that the defendant
wished to change his biological sex and he did not have
recourse even to hormonal therapy.

The sexology expert, Prof. Santori, concludes: “The
subject cannot be considered a transsexual in the full mean-
ing of the expression, even though clear hints in this sense

emerge from the statement made by the wife.”” “This, if in
fact it is so, would represent a first degree, a first expres-

|
|
|

sion of transsexualism.”’ :

¢) There is no obstacle from the fact that the expert, (iotg,
admits that it was impossible for the defendant ‘‘to fulfill in
a healthy manner the duties of marriage and to set up a
community of life and Jove.”’ First of all, he h1mself }}ad
: id: which is in question

o :4: ““It is not juridical liberty b g
g s ] py marriage.”’ This, indeed,

but the aptitudes to realize a hapb d ¢ pertain to e
A irable it may be, does 1O :
- no matter how desir e suit for divorce had

; : h
.nce of marriage. Again, when.t |
dy been initiated, on the occasion of the marriage of the

' child, the plaintiff sent a letter to her husband in
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: following: ‘A multitude of happy an
which we read the 10 and I believe that I Woulddgsiid
e

; me
ries swept over g
memo P ture again those years of the Pty
s

. to recap
everything for us «
when we were reunited for better and for worse . . . I Know

it is very difficult to reverse things v.vithout another Wound
but I beg you for this. It is so stupid t0 Wipe outia pop,
with 25 years of life together, thinking only of our pride_ We
are making a mistake which we w11.1 regret, perhaps tq B
Michael remains; both of us loye him

last breath . . . Only . g
.. We must do something; try that which we think ig still

impossible, and yet would be so simple if we thought only o
the love which still slumbers in the depths of our hearts. I
am extremely unhappy. If you feel this same pain, try tpe
impossible for all of us, for us two.”” When the husbang
gave no response, the wife initiated the suit for nullity. From
this it is seen that community of life and love existed for

many years, notwithstanding great difficulties.

B) ERROR OF QUALITY AMOUNTING TO ERROR
REGARDING THE PERSON

Law: 11) Error regarding the quality of a person invali-
dates a marriage when the error amounts to an error regard-
ing the person.?? This, indeed, is verified when the consent
of the contracting party is not brought to bear directly on
the person, because the person is unknown to him, but is
brought to bear directly on a quality which is exclusively
proper to a given person whereby it happens that all persons
not endowed with that quality are distinguished from the
partner whom the contracting party wishes to marry; thence
the error revolves around the person. Thus St. Thomas® and
the common teaching and jurisprudence.

.Thus understood, this juridical norm very rarely finds ap-
plication. (In our times marriage is with a person who is-
known and loved, not with an unknown person who is spect-

fied by a quality exclusively proper to him). Laudable at-

gjcmon 1083, §2, 1°.
Suppl., q. 51, a. 2 ad quintum. OCR.space (Free Version)
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tempts have been made that this nor
accord with new circumstances.

We dealt broadly with this question in the decision of the
12th f)f November3 1973, before the undersigned referee.?*

:ThIS Interpretation seems to escape from the difficulties
raised: Error regarding a quality amounts to an error regard-
ing a person when it focuses on a quality which, from the
nature of the matter, is necessary for the exercise of the
essential rights and obligations of the marriage contract. In
that instance the error centers around the person because he
who lacks a quality which is indispensable,* is a person dif-
ferent from the one whom the contracting person intends to
marry. From the nature of the matter, matrimonial consent
is brought to bear on the constitutive elements of marriage
and on the qualities of the partner which are necessary for
the exercise of the essential rights and obligations as on that
which is indispensable,®*® unless by a positive act of the will
something is excluded.?

Findings. 12. The plaintiff, in the instance, wished to
contract marriage with the defendant who was known and
loved, while being totally ignorant that he labored from the
deviation of transsexualism. In law ignorance and error are
equated. What she would have done if she had known this
before the wedding, nobody, not even she, can determine
with certainty today. There remains the fact that, notwith-
standing the above-mentioned deviation, conjugal cohabita-
tion lasted for 25 years and the essential obligations and
rights were fulfilled in a communion of life and love.

Wherefore, after having attended to what has been set
forth above, proof is not had of the nullity of the marriage.

In the preceding presentation we have taken into con-
sideration both the arguments adduced by the dist.ingulsh‘ed
Counsel, acting officially for the plaintiff, in his precise
stricture, and the animadversions of the very diligent deputy
defender of the bond.

m be interpreted in

S34Sent. n. 178/1973.
Ssine qua non.
ggSee footnote 35. .. 95 :
Thus B. Gangoiti: Dolus, vel melius, error constituitne titulum sive
causam nullitatis matrimonii? in Angelicum, 50 (1973);B7eaA3v(Free Version)
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Decision. 13) After having considered all thege

. : ; Matterg
both in law and in fact, we, the undersigned auditors of the
turnus, having only God in view and after having invokeq
the name of Christ, definitively pronounce Sentence,

responding to the proposed question: In the negative, that is,
proof is not had of nullity of marriage in the instance .

(Private); Rota, decision, 14 April, 1975; reported in Monit, Eccles., 107
(1977),39-48.

Bibliographical data regarding the Benjamin book. The T, ranssexugq]

Phenomenon by Harry Benjamin, M.D.: The Julian Press, Inc., 119 Fifty
Ave., New York, N. Y., 10003.

Marriage: Community of Life, Community of Conjugal
Love (Sig. Apost., 29 Nov., 1975) Private.

Presented here is a case* which came from the Tribunal of
the Diocese of Utrecht (Holland) and for which a special
commission of cardinals of the Apostolic Signatura is issuing
the definitive sentence in third instance.

Facts. I, Mr. S.M., born in 1937 in the city of F. (Italy),
contracted marriage on 12 February, 1963, in Arnhem (The
Netherlands) with Miss R.T., who was born in 1942. About
three months after the wedding a daughter was born.

.In .the month of June of the same year, the man deserted
his w1fe and moved to Switzerland. The main reason for this
d?se’rtlon Séems to have been the man’s intolerance of his
P8 p arents—especially of the mother—with whom the

cguple lived right from the start. In 1964 the wife sued for
divorce. However, this

Was not granted until 1968 when the
Mman returned to The Netherlands.

S of this translation is that published i.n
hl'Ch., since it is the text published in a public
f ' xt; at times, it differs notably,
OnS of sections, from the text li Rome;

F ¢ : , SYPRUSHcAl- RO )
athers Sacchi ang Tribunal of Vanffﬁvgf (Canada
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